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Section under the
Act

The grounds on which part of the Council or Committee may be closed
to the public are listed in s48(1)(a) of the Local Government Official
Information and Meetings Act 1987.

Sub-clause and
Reason:

s7(2)(i) - The withholding of the information is necessary to enable
Council to carry on, without prejudice or disadvantage, negotiations
(including commercial and industrial negotiations).

PURPOSE OF THE REPORT
1.

To seek approval to enter into a non-binding Accord between Council and Otamataha Trust
(“the Trust”) to record a collaborative partnership approach and intentions to work together
on the development of the Civic Precinct redevelopment project and to investigate options
available to give effect to the intent of the Accord.

RECOMMENDATIONS
That the Council:
(a)

Receives the Civic Precinct – Otamataha Trust Accord Report;

(b)

Agrees in principle to enter into a non-binding Accord between Council and
Otamataha Trust (“the Trust”) to record a collaborative partnership approach and
intentions to work together on the development of the Civic Precinct Redevelopment
project substantially on the terms set out in the draft Accord provided as Attachment
2 to this report (“the Accord”);

(c)

Acknowledges the mana whenua status of the beneficiaries of the Trust through the
Civic Precinct Redevelopment project;

(d)

Instructs staff to investigate options to give effect to the intent of the Accord and
report back in early 2022 on the options and recommended way forward.

EXECUTIVE SUMMARY
2.

At the Council meeting of 6 December 2021, Council adopted the Tauranga Civic Masterplan
(Revised 2021) Report prepared by Willis Bond and Company (Tauranga) Limited (“the
Revised Masterplan”).

3.

A significant part of the Revised Masterplan is to be developed on land bounded by Willow
Street, Wharf Street, Durham Street, and Hamilton Street. That land includes 2 parcels of
land described as “Allotment 45 Section 1 Town of Tauranga” and “Allotment 38 Section 1
Town of Tauranga but which are commonly referred to respectively as “Lot 45” and “Lot 38”.

4.

There is a long and complex history to Lot 45 and Lot 38. The land is significant to both Ngāi
Tamarāwaho and Ngati Tapu and there are unresolved grievances associated with the land.

5.

It is accepted that the commencement of a claim, protest or occupation would cause issues
for the Civic Precinct Redevelopment project (“the Development”) and relationships with
development partners, as well as for longer term relationships with iwi and hapū.

6.

Council obtained independent advice to seek to address a grievance that has existed for 160
years and to address relationship and development risks. That advice noted that it would be
prudent to explore undertaking negotiations with the relevant hapū which, if successful, could:
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(i)

be forward looking and constructive in terms of relationships and recognising the hapū's
association with the land;

(ii)

remove the possibility of a claim being commenced, or other action such as further
protest or occupation; and

(iii)

provide confidence that the Council can move forward and undertake the Development
without the uncertainty of potential litigation or other action.

Subsequent to that advice, Council and the Trust have been negotiating the terms of a nonlegally binding accord. As acknowledged in the Accord, Council wishes to ensure that the
Development respects and reflects the significant history and importance of the area to mana
whenua and the parties have an aspiration for a partnership and joint ownership of the land
underlying the Development.

BACKGROUND
8.

In March 2020 Council requested a report on the “background and broad options associated
with the historic issues that impact the development of the Willow Street Precinct, which will
include further engagement with hapu”.

9.

Subsequently on 9 June 2020 the Urban Form and Transport Committee considered a report
on the Willow Street Precinct – Historic Issues and resolved:
(a)

Acknowledges Ngai Tamarāwaho’s connection with the land in the vicinity of the Willow
Street Precinct and, in particular Lot 45 and Lot 38, due to the historical land dealings
since the 1830’s.

(b)

Approves the Chief Executive progressing discussions with Ngai Tamarāwaho to:
(i)

Understand Ngai Tamarāwaho’s view and aspirations for the future of Lot 45 and
Lot 38.

(ii)

Explore opportunities to strengthen the relationship between Council and the hapū
in respect of Lots 45 and 38, together with the future development of the Willow
Street Precinct.

(c)

Requests that the Chief Executive reports to Council on relationship opportunities and
action options for consideration and approval.

(d)

Requests that the Mayor, Deputy Mayor and Cr Kelvin Clout meet with representatives
of Ngai Tamarāwaho to discuss means and timing for meaningful engagement with the
hapu.

10.

The meeting of the Mayor, Deputy Mayor and Cr Clout with Ngai Tamarāwaho did not occur
and the matter was not addressed until discussions were recommenced following the
appointment of Commissioners in February 2021.

11.

The 9 June 2020 report provided information on the history of Lots 38 and 45. While some
historical information is reflected in this report, the more complete information is available in
the prior report.

12.

Ngai Tamarāwaho is mana whenua in relation to Lot 45 and Lot 38 (refer attachment 1) – and
represent Hapū that lived on Te Papa peninsula, of which that land now houses much of the
Tauranga CBD (including Lot 45).

13.

Te Papa peninsula has a long and complex history. This includes numerous battles between
Maori tribes; the acquisition of Maori land by the Crown Mission Society (CMS) and the
contentious sale of land to the Crown. More recently in the late 1980s, Lot 45 (95 Willow
Street) was the site of occupations by Ngāi Tamarāwaho, one of which resulted in violence.
These events signalled the unresolved 160-year old land grievance.

14.

Lot 38 also falls within the Willow Street Precinct and has similarly been identified by Ngai
Tamarāwaho as a parcel of interest. It is shown shaded green on the plan at Attachment 1.
While this parcel forms part of, what was formerly, the CMS land block, it was purchased by
Council in 1964 from a private landowner.
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15.

After the occupation of the Town Hall site in 1987 and 1988. Ngai Tamarāwaho had applied
to the High Court seeking an interim injunction to stop works on the Civic Complex, and the
court directed (CP181/88, 28 October 1988) the Council to consult with the hapū at a specified
date and time, and that no commercial commitments were to be made, nor any demolition to
occur until that hui had occurred. The Huria Accord was created as a result of those hui. A
copy of the Huria Accord dated 4 November 1988, is attached at Attachment 2

16.

In 1997, Ngāi Tamarāwaho brought a claim in the Waitangi Tribunal alleging a breach of the
Treaty of Waitangi by the Crown in respect of (among other things) the acquisition of the Te
Papa land by the Crown in 1867.

17.

The claim by Ngāi Tamarāwaho was addressed as part of the Te Raupatu o Tauranga Moana
report, which the Waitangi Tribunal released in 2004.

18.

In respect of the acquisition from the CMS by the Crown, the Waitangi Tribunal found that:
"…at the time the land was acquired by the Crown, both the CMS and the Crown clearly
understood that Te Papa was land held in trust solely, or ‘almost exclusively’, for the
benefit of Maori. We conclude that, while Tauranga Maori were not, strictly speaking, the
beneficial owners of the CMS land at Te Papa, the Crown’s acquisition of CMS land
without making satisfactory provision for the beneficial exercise of an implied trust for
them was in breach of its Treaty obligations to act in good faith towards Maori, and
actively to protect their interests."
(Te Raupatu o Tauranga Moana Report, page 223)

ACCORD WITH OTAMATAHA TRUST
19.

The relationship with mana whenua will be pivotal in the success of any outcomes to be
achieved on the Civic Precinct site. Council’s approach, together with any outcomes achieved,
could reshape and strengthen the relationship between Council and hapū.

20.

A Trust was established by the New Zealand Mission Trust (Otamataha) Empowering Act
2014. The Empowering Act notes that:
“The Otamataha Trust has been established by the hapu of Ngati Tapu and Ngai Tamarawaho
to own and manage land and other property acquired through the historical common interest
of those hapu in Tauranga – Te Papa”.

21.

In August 2021, an Outline Proposal was put to the Trust on the following basis:
•

22.

An accord (agreement) is entered into to acknowledge the past and embrace a partnership
approach to the future:
o

There will be an initial accord / agreement in principle to capture the overarching
proposal; and

o

There will then be final accord once the details are worked through;

•

The civic precinct land (to be defined) will be jointly owned by Otamataha Trust and
Tauranga City Council;

•

There will be a governance arrangement between the Otamataha Trust and Tauranga City
Council in relation to the civic precinct land;

•

The Otamataha Trust and Tauranga City Council will work together through the revised
master planning process for the civic precinct redevelopment.

The Outline Proposal also noted that the initial accord / agreement could include:
•

Acknowledgements of the mana of Ngāi Tamarāwaho, Ngāti Tapu and Te Materāwaho
and the relationships with the land as acknowledged in the Otamataha Deed of trust;

•

The history (summarised from the report of Dr Alistair Reese entitled Te Papa: Naboth’s
Vineyard?);
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•

Acknowledgements from all parties of the desire to resolve the wrongs of the past and
move forward in the spirit of good faith and partnership;

•

Shared vision and principles for the future;

•

Commitments around the shared land ownership and co-governance arrangements;

•

Commitments around the revision of the master planning process.

23.

It was envisaged that one significant opportunity of the accord / agreement would be to bring
to the forefront the visibility of the history and tikanga of Ngāi Tamarāwaho, Ngāti Tapu and
Te Materāwaho in the city centre.

24.

The non-binding Accord (refer Attachment 3) which Council is being asked to approve
pursuant to this report is the initial accord / agreement to capture the overarching proposal.
Council will be asked to approve signing a final accord in due course once further details have
been worked through and agreement reached on the future land ownership and governance
arrangement with the Trust.

STRATEGIC / STATUTORY CONTEXT
25.

Iwi and Hapū in Tauranga are on the brink of Treaty Settlement and therefore may soon have
improved capacity to be joint financial partners in city projects.

26.

Ngāi Tamarāwaho has the support of the Anglican church in relation to the former Church
Missionary Society (CMS) land.

27.

Ngāi Tamarāwaho has signalled that it wishes to avoid litigation

28.

It is timely and prudent to reshape and strengthen the relationship between Council and Ngāi
Tamarāwaho to:
(a)

align with the principles of the Treaty of Waitangi;

(b)

identify and recognise any alignment between the strategic directions of both parties;

(c)

acknowledge the mana whenua status of Ngāi Tamarāwaho and the historic events that
led to present day land grievances; and

(d)

discontinue the string of contentious past events that have occurred on and around Lot
45 by working in collaboration with Ngāi Tamarāwaho for the benefit of the community.

OPTIONS ANALYSIS
29.

The proposed options are summarised below:
Option 1: Enter into a non-binding Accord with the Trust (Recommended)
Pros

Cons

Avoid potential risk and delays with the Revised Masterplan.

A sector of the community
may publicly disagree with
this approach.

Removing possibility of Waitangi Tribunal claim or other
action such as further protect or occupation.
Provide confidence that Council can move forward and
implement the Refreshed Masterplan.
Relationships strengthened between Council and hapū,
particularly through the willingness and openness to
collaborate on a number of projects wider than the Civic
Rebuild.

There may be a small
increase in both capital and
operational cost for the Civic
Rebuild e.g. Cultural Advisor
Resource.

Ngāi Tamarāwaho status as mana whenua is cultivated
through a series of short, medium and long term actions
across Te Papa peninsula.
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Iwi/Hapu support opens more options to assist with potential
structures to navigate around the reserve status of Lot 45.
This potentially could include the reserve status being
revoked, opening up land for the Revised Masterplan.
Creation of community buildings and public spaces that
recognise unique cultural heritage with improved connection
between the past, present and future, of both Māori and
Pākehā.
A sense of connection is re-created through involvement in
this process for mana whenua that have experienced the loss
of land.
Cultural identity is celebrated through urban design and can
be shared with residents and visitors through architecture,
stories and art.
Public buildings and spaces are created that reflect cultural
heritage and our identity as a city.
A new partnership approach is trialled that may be beneficial
for both Council and Trust and could lead the way for
strengthened relationships and partnerships with other iwi
and hapū groups.
Partnership spirit of the Treaty of Waitangi is implemented.
Agreement is more likely to be reached between Council and
the Trust in relation to the Revised Masterplan.
Option 2: Do not progress Accord and discontinue negotiations with the Trust
(Not Recommended)
Avoidance of any negative community sentiment.
No increase in capital and operational cost for the Revised
Masterplan e.g. Cultural Advisor Resource.

Uncertainty and development
confidence issues.
Costs and time associated with
potential litigation.
Harm to longer term
relationships with iwi and hapu.

FINANCIAL CONSIDERATIONS
30.

The financial considerations relevant to this matter will be process costs associated with any
governance arrangements and land ownership legal costs. The value of any land ownership
transfer will also need to be considered. Until there is further clarity on the likely
arrangements the financial considerations are unable to be quantified.

LEGAL IMPLICATIONS / RISKS
31.

The initial Accord is a non-binding agreement between Council and the Trust. Subject to the
initial Accord being entered into, Council staff will undertake further investigations on options
to give effect to the Accord. A further report will then be presented to Council on a final
legally binding arrangements in due course once further details have been worked through
and agreement reached on the future land ownership and co-governance arrangements with
the Trust.

32.

The title for Lot 45 is subject to the Reserves Act 1977. The land in this title is classified as
Local Purpose Reserve (municipal buildings). This means the Council must manage the land
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to “ensure the use, enjoyment, development, maintenance, protection and preservation as the
case may require, of the reserve for the purpose for which it is classified” (Section 40). For
land classified as “local purpose reserve”, the purpose is to provide and retain “areas for such
local purpose or purposes as are specified in any classification of the reserve” (Section 23).
The land also has a sub-purpose of “municipal buildings”. In order to comply with the Act, the
focus of the land should be on municipal buildings, or buildings that help serve a local
government purpose.
33.

The land may also have Public Works Act requirements.

34.

Council has sought legal advice and there appears to be a pathway which will enable a joint
ownership of the land, and in doing so take into account any legislative requirements that may
apply under both the Reserves Act and the Public Works Act. Further detailed assessment of
the optimum pathway is required and will be reported back to Council.

SIGNIFICANCE
35.

The Local Government Act 2002 requires an assessment of the significance of matters,
issues, proposals and decisions in this report against Council’s Significance and
Engagement Policy. Council acknowledges that in some instances a matter, issue, proposal
or decision may have a high degree of importance to individuals, groups, or agencies
affected by the report.

36.

In making this assessment, consideration has been given to the likely impact, and likely
consequences for:
(a) the current and future social, economic, environmental, or cultural well-being of the
district or region
(b) any persons who are likely to be particularly affected by, or interested in, the decision.
(c) the capacity of the local authority to perform its role, and the financial and other costs of
doing so.

37.

In accordance with the considerations above, criteria and thresholds in the policy, it is
considered that the matter is of high significance. However, the matter proposed in this report
is of low significance (e.g.to enter into a non-binding initial Accord pending agreement on the
terms of a final Accord to be entered into between Council and the Trust).

38.

Once the preferred option to bring affect to the Accord is decided by Council (via a future
Council report), the matter will be ‘significant’ and will require formal consultation through a
special consultative process.

ENGAGEMENT
39.

Taking into consideration the above assessment, that the matter is within this report is of low
significance, officers are of the opinion that no further engagement is required prior to
Council making a decision.

NEXT STEPS
40.

The next steps are as set out in the Recommendations.

ATTACHMENTS
1.
2.
3.

Willow Street Precinct Plan - Lots 38 and 35 - A11543224
Huria Accord - A11543339
Draft Otamataha Trust Accord re Civic Precinct Site - A13107420
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